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In these consol i dated appeals, Levetus B., nother of the
m nor, Angel W, appeals fromorders of the juvenile court
denyi ng her petition for nodification and term nating her
parental rights. (Welf. & Inst. Code, 88 388, 366.26 [further
undesi gnated statutory references are to this code].) 1In the
publ i shed part of this opinion, we find the court erred in
denyi ng appel lant’s request to represent herself, but that such
error was harm ess. In the unpublished portions of this opinion,
we reject appellant’s remaining clains of error. W affirmthe
orders of the juvenile court.

FACTS

The Departnent of Health and Human Services (DHHS) renoved
the two-year-old mnor fromappellant’s custody in Septenber 1998
based upon all egations of neglect, donestic violence and
subst ance abuse. The court adjudged the m nor a dependent child
and ordered reunification services, including a psychol ogi cal
eval uation. The eval uation concl uded appell ant tended to project
bl anme for her problens on others, was unlikely to profit from
parenting classes, and woul d probably have difficulty with
i ndependent parenting. Appellant participated in services,
conpl eted various prograns and consistently visited the m nor.
During visits, appellant was appropriate and the m nor seened to
be happy but did not initiate interaction with appellant and was
somewhat reserved. The social worker was concerned about
appellant’s parenting skills and referred her to the intensive
Lekot ek parenting program Although visitation interaction was

appropriate, the social worker observed that the m nor did not



seemto be strongly attached to appellant. After several
sessions with appellant and the mnor, the Lekotek provider also
expressed her belief that there was a | ack of a bond between
appel l ant and the m nor despite appellant’s positive interaction
with the mnor. According to the Lekotek provider, the mnor’s
response to appellant ranged from eager interaction to anxiety.

Appel | ant made enough progress in her reunification plan to
begi n unsupervi sed and overni ght visitation in Novenber 1999 but,
by February 2000, she had rel apsed into substance abuse. At the
per manency revi ew hearing, the court term nated services,
decreased visitation and set a section 366.26 hearing. Prior to
t he hearing, appellant requested the court appoint substitute
counsel and, after a hearing, the court granted the request.

The assessnent for the section 366.26 hearing stated
appel l ant had visited the mnor consistently twice a week until
visitation was suspended and then reduced after appellant’s
rel apse. The reports fromthe visitation supervisor indicated
that in the June 2000 visit, the mnor did not want to have
anything to do with appellant and woul d not show affection,
respond to appellant’s directions or interact with her. The July
2000 visit was calmer but the mnor still did not readily nove
toward, interact with, or show affection to appellant. At the
August 2000 visit, the mnor was not affectionate at all and did
not respond to appellant’s babying her.

The section 366.26 hearing was conti nued for several nonths
whi | e DHHS sought a prospective adoptive honme for the m nor.

During this tinme, appellant filed a petition for nodification



requesting additional reunification services, citing as changed

ci rcunst ances that she was participating in drug testing,
attendi ng Al coholics Anonynous, had stable housing and conti nued
to visit the mnor regularly. Appellant alleged no facts to show
t he proposed change was in the mnor’s best interests. At the
hearing on the petition, the court found the petition did state a
change of circunstances based upon appellant’s participation in
sonme services on her ow, but it was not in the mnor’s best
interests to reinstate reunification.

I n February 2001, DHHS fil ed an addendumto the assessnent
for the section 366.26 hearing which stated that a prospective
adoptive placenent had been found and that the m nor began visits
in the new home in January 2001. The social worker reiterated
his previous conclusion the mnor was likely to be adopted and
recommended term nation of parental rights. The social worker
bel i eved, based upon observation of visits between appell ant and
the mnor, that the mnor was not attached or bonded to appell ant
since the mnor seened disinterested in visiting wwth the nother.

At the section 366.26 hearing, appellant again requested
substitute counsel, asserting her current counsel failed to
return tel ephone calls, had m srepresented the facts of the case
to her and had failed to make argunents appel | ant consi dered
inportant. At the court’s request, counsel responded to the
al | egations explaining her tactical choices in representing
appel l ant and addressing the all eged m srepresentati ons and | ack
of communi cation. The court found appellant had not denonstrated

either a breakdown in the attorney-client relationship and



communi cations to the extent that new counsel was required or
that counsel’s handling of the case showed bad faith or
I nconpet ence.

Appel I ant then sought unsuccessfully to represent herself.
Proceeding with counsel, appellant testified about her visitation
and contact with the mnor. Focusing upon the nost recent visit

of February 2001, appellant testified the m nor recogni zed her

and appeared happy to see her. In describing the visit,

appel l ant testified: “The visit went well. She [the m nor] was
very happy to see ne. She cried ‘ Monmma, Momma, | |ove you.” The
visit went very well. She did not -- she told nme that she didn't
want to leave ne.” The mnor’s counsel interposed a hearsay
objection at this point, which the court sustai ned. Appel | ant

did not challenge the ruling. The court term nated parental
rights and ordered the m nor placed for adoption.
DI SCUSSI ON
I

Appel I ant contends the court abused its discretion in
denying her petition for nodification because she showed both a
change in circunstances and that the proposed order woul d benefit
t he m nor.

A parent may bring a petition for nodification of any order
of the juvenile court pursuant to section 388 based on new

evi dence or a showi ng of changed circunstances.l “The parent

1 Section 388 provides in part: “Any parent . . . may, upon
grounds of change of circunstance or new evi dence, petition the
[Continued]



requesting the change of order has the burden of establishing
that the change is justified. [Citation omtted.] The standard
of proof is preponderance of the evidence. [Citation omtted.]”
(In re Michael B. (1992) 8 Cal. App.4th 1698, 1703.)
Determ nation of a petition to nodify is commtted to the sound
di scretion of the juvenile court and, absent a showi ng of a clear
abuse of discretion, the decision of the juvenile court nust be
upheld. (In re Stephanie M. (1994) 7 Cal.4th 295, 318-319; In re
Robert L. (1993) 21 Cal.App.4th 1057, 1067.)

The best interests of the child are of paranount
consi deration when the petition is brought after term nation of
reuni fication services. (In re Stephanie M., supra, 7 Cal.4th at
p. 317.) In assessing the best interests of the child, the
juvenile court | ooks not to the parent’s interests in
reuni fication but to the needs of the child for permanence and
stability. (Ibid.; In re Marilyn H. (1993) 5 Cal.4th 295, 309.)

W note at the outset that appellant did not, as required,
pl ead facts show ng the proposed change was in the mnor’s best
interests. The court could properly have denied the petition for
nodi fication on that ground w thout holding a hearing. (In re
Daijah T. (2000) 83 Cal.App.4th 666, 672-673; In re Zachary G.
(1999) 77 Cal . App.4th 799, 806.)

court in the sanme action in which the child was found to be a
dependent child of the juvenile court . . . for a hearing to
change, nodify, or set aside any order of court previously mde
or to termnate the jurisdiction of the court. . . . [f] If it
appears that the best interests of the child nmay be pronoted by
t he proposed change of order . . . the court shall order that a
hearing be held . ?



However, the court did hold a hearing. No new evi dence was
presented at the hearing. Counsel for appellant nerely argued
that the proposed change, i.e., reinstatenent of reunification,
was in the best interests of the m nor because the changes
appel  ant had nade were beneficial to appellant and visits were
beneficial to the mnor. Thus, the evidence denonstrated that
t he proposed change served appellant’®s interest in reunification,
but there was no evidence that the proposed change woul d further
the minor”s interest in stability and security. Under the
ci rcunstances, the juvenile court was entitled to deny the
petition on the ground that destabilizing the mnor at this point
was not in her best interests, and appellant had failed to
denonstrate otherwi se. No abuse of discretion appears.

[

Appel | ant argues the court abused its discretion in denying
her request for substitute counsel prior to the section 366. 26
heari ng.

In a crimnal case, when a defendant nmakes a request for
substitute appointed counsel, the trial court nust permt the
def endant to explain the reason for the request. (People v.
Marsden (1970) 2 Cal.3d 118, 123-124.) An exhaustive Marsden
heari ng, however, is not required in a dependency action. It is
only necessary that the juvenile court “nake some inquiry into
the nature of the conplaints against the attorney.” (In re James
S. (1991) 227 Cal. App.3d 930, 935, fn. 13 [original italics].) A
tinmely request for substitution of counsel need not be granted

unl ess it appears that denial would substantially inpair the



parent’s right to the assistance of counsel. (People v. Marsden,
supra, 2 Cal.3d at p. 123; People v. Turner (1992) 7 Cal. App.4th
913, 917.)

Here, the juvenile court permtted appellant to present al
her conpl ai nts about counsel’s representation. These conplaints
primarily centered upon counsel’s failure to return appellant’s
tel ephone calls. The court al so asked counsel to justify her
actions. Counsel did so at |length, specifically explaining that,
whil e much of the communi cation with appell ant was handl ed by
counsel's staff, counsel had spent a significant period of tine
wi th appellant preparing for the contested section 366. 26
hearing. The court listened to and observed both appell ant and
counsel and concl uded appel |l ant had not denonstrated that new
counsel was required. On this record, the juvenile court did not
abuse its discretion in reaching its decision.

11

Appel I ant contends there was insufficient evidence to
support the court’s finding that she had failed to establish an
exception to the statutory preference for adoption.

When the sufficiency of the evidence to support a finding or
order is challenged on appeal, even where the standard of proof
inthe trial court is clear and convincing, the review ng court
must determine if there is any substantial evidence -- that is,
evi dence which is reasonable, credible and of solid value -- to
support the conclusion of the trier of fact. (In re Angelia P.
(1981) 28 Cal.3d 908, 924; In re Jason L. (1990) 222 Cal. App. 3d
1206, 1214.)



““At the selection and inplenentation hearing held pursuant
to section 366.26, a juvenile court nmust nake one of four
possi bl e alternative permanent plans for a mnor child.

The permanent plan preferred by the Legislature is adoption.
[CGtation.]’ [Citations.] |If the court finds the child is
adoptable, it must term nate parental rights absent circunstances
under which it would be detrinental to the child.” (1In re Ronell
A. (1996) 44 Cal . App.4th 1352, 1368, original italics].) The
court nust find a conpelling reason for determ ning term nation
woul d be detrinmental. (8 366.26, subd. (c)(1).)

One of the circunstances under which term nation of parenta
rights would be detrinental to the mnor is: “The parents
have mai ntai ned regular visitation and contact with the child and
the child would benefit fromcontinuing the relationship.”

(Subd. (c)(1)(A).) The benefit to the child nust pronote “the
wel | -being of the child to such a degree as to outweigh the well -
being the child would gain in a permanent honme with new, adoptive
parents. In other words, the court bal ances the strength and
quality of the natural parent/child relationship in a tenuous

pl acenent agai nst the security and the sense of bel onging a new
famly would confer. |If severing the natural parent/child

rel ati onship woul d deprive the child of a substantial, positive
enotional attachnment such that the child would be greatly harned,
the preference for adoption is overcone and the natural parent’s
rights are not termnated.” (In re Autumn H. (1994) 27

Cal . App. 4th 567, 575.)



The parent has the burden of establishing the existence of
any circunstances which constitute an exception to term nation of
parental rights. (In re Cristella C. (1992) 6 Cal. App.4th 1363,
1373, Evid. Code, 8§ 500.) Even frequent and |oving contact is
not sufficient to establish this benefit absent a significant
positive enotional attachnent between parent and child. (In re
Teneka W. (1995) 37 Cal.App.4th 721, 728-729; In re Beatrice M.
(1994) 29 Cal . App.4th 1411, 1418-1419; In re Brian B. (1991)

2 Cal . App. 4th 904, 924.)

The evi dence before the court established appellant had
mai nt ai ned regul ar visitation throughout the dependency.

However, the evidence does not establish that the mnor had a
substantial positive enotional attachnment to appellant which
woul d outwei gh the benefit to the mnor of a secure, stable
adoptive hone.

Early in the reunification process the social worker had
concerns that the mnor was not bonded or attached to appell ant
and, for that reason, referred appellant to the intensive
parenting program provided by Lekotek. Wen the Lekotek program
was suspended after appellant’s relapse and the acconpanyi ng
reduction in visitation, the service provider expressed concerns
about the quality of the relationship between appellant and the
mnor. Mre direct evidence, based upon observations of the
parent/child interaction, showed that while appell ant nmade
appropriate efforts to engage the mnor, the mnor’s response
ranged from eager pleasure to anxiety and, in several visits,

total disinterest. At best, the evidence fromthe reports and

10



appel lant’ s testinony denonstrates frequent contact that was,
per haps, often loving and positive but also often neutral or
negative for the m nor, however positive the visits were for
appellant. This evidence did not rise to the conpelling |evel
necessary for the court to determne that term nation of
appel lant’s parental rights would be detrinental to the m nor.
Substanti al evidence supports the juvenile court’s orders.

|V

Appel I ant contends the juvenile court erred in sustaining
the mnor’s counsel’s hearsay objection to her testinony about
the mnor’s statenents during visits thereby denying her right to
confrontati on.

Appel I ant has not preserved this claimfor review (In re
Aaron B. (1996) 46 Cal . App.4th 843, 846; In re Christopher B.
(1996) 43 Cal . App.4th 551, 558; In re Kevin S. (1996) 41
Cal . App. 4th 882, 885-886; In re Joseph E. (1981) 124 Cal . App. 3d
653, 657.) “‘It is, of course, “the general rule” -- to which
we find no exception here -- ‘“that questions relating to the
adm ssibility of evidence wll not be reviewed on appeal in the
absence of a specific and tinely objection in the trial court on
t he ground sought to be urged on appeal.”’” (People v. Alvarez
(1997) 14 Cal .4th 155, 186 [internal citations and quotes
omtted].) Wile the mnor’'s counsel objected to the testinony
on hearsay grounds, appellant neither proffered an exception to
t he hearsay rule nor argued that sustaining the objection
i npacted her right to confrontation. Consequently, we nmay not

address the issue. (1Ibid.)

11



\Y
After appell ant was unsuccessful in noving for substitute

counsel , she asked to represent herself.2 The court attenpted to

2 The follow ng colloquy occurred:

“THE COURT: Thank you. Yes, Mss B[]?

“[ APPELLANT]: | can represent nyself if you -- | wll
represent nyself.

“THE COURT: Well, before the Court could have you represent
yourself in these proceedi ngs, we have to go over sone ground
rules before | can determne if that would be an appropriate
otherwi se or wwse or prudent thing to do. [Y] The court wll
have to find that there is a know ng and intelligent waiver of
your right to counsel, and since this particular hearing is
probably the nost inportant hearing that there is in a dependency

court, I'mreally going to need to be satisfied that you are
conpetent to represent yourself.
“[ APPELLANT]: 1" mvery conpetent of representing nyself.

“THE COURT: But the Court is going to have to be satisfied
of that fact before | can permt you to do that. [9f] The
purpose of today’s hearing is to select a permanent plan for
Angel . That permanent plan could be based on the recommendati on
of the Departnent of Health and Human Services[,] to term nate
parental rights for you with the child placed for adoption. That
per manent plan could be guardianship with parental rights
remai ning intact. That permanent plan also could be |ong-term
pl acenent with parental rights --

“[ APPELLANT] : Excuse nme. Do you think that that is what |
want out of this, Your Honor?

“THE COURT: First thing | need to do before I can permt
you - -

“[ APPELLANT] : | understand that.

“THE COURT: -- to represent yourself is determ ne whether or
not you can pay attention to the Court when it’s giving
directives. Your outbursts do not assist you in that regard.

“[ APPELLANT]: Well, | have a right to have an out burst,
Your Honor, because --

“THE COURT: No. No. No, you do not.

“[ APPELLANT]: ©Ch, | do not? | have no rights at all,
have no feelings for ny child?

“THE COURT: My point is -- that is not what | said. | said
you are not to have outbursts. There is no way that I’mgoing to
all ow you to represent yourself in these proceedings. You need
to be able to ascertain what is going on --

“[ APPELLANT]: | have. | have.

[Continued]
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explain that it had to find her conpetent to do so and began to

expl ain the pending hearing but appellant continually interrupted

“THE COURT: -- and understand that the ram fications of
your conduct is inportant to this particular hearing.
“[ APPELLANT]: It should have never got this far. That is

why | have a right to an outburst at this particul ar hearing.

“THE COURT: No, you do not.

“[ APPELLANT]: This particular hearing is very inportant,
but it shouldn’t have got this far. | deserve a second chance
wi th ny daughter. 1’ m pleading right now.

“THE COURT: The other thing that you need to understand --
Just a second. The other thing that you need to understand is
the issue today is not -- the issue today is not whether or not
whet her or not Angel goes hone with you but whether your parental
rights are term nated today.

“[ APPELLANT]:  Wwell, | -- well -- well-- That is not the
issue? |If that is not the issue -- well, if that is not the
issue, then | can’t relate. Then | can't. If that is not the
i ssue because | don't deserve this to happen to ne. | don’t know

one to just step [into] ny life and take ny child and say it’s
okay to take her. You don’'t know ne from di ddly squat.

“THE COURT: Just a second, ma’am First thing we need to
have perfectly clear -- perfectly clear -- Just a nonent.

“[ APPELLANT]: |I'mvery enotional and upset, Your Honor.

“THE COURT: That doesn’t nmean |I'’mgoing to |l et you continue
to make outbursts in this courtroom

“[ APPELLANT] : | apol ogi ze, your Honor, but this is the
first tinme that | have ever made an outburst in your courtroom
| have been com ng here for two years, Your Honor.

“THE COURT: All right. | understand.

“[ APPELLANT] : | apol ogi ze[ . ]

“THE COURT: Thank you. The court will accept your apol ogy.
The concern that | have, [counsel for appellant], is not whether
or not Parent Advocates of Sacranento should continue to
represent the nother or -- | already nmade a determ nation in that
regard. But | do have serious concern as to whether or not as we
sit here today that the nother is fully cognizant of the
ram fications of this particular trial, whether or not she is
able to conpetently participate in this particular trial, and
that woul d be the only basis upon which | would have sone
reservation about going forward today. So we need to get that

portion straight. [f] | certainly cannot nake a determ nation
that it would be appropriate for the nother to be representing
herself. | don’'t think that | could take a know ng an [sic]

intelligent waiver fromher at this tine given her current
enotional state in these proceedings.”

13



the court and becane increasingly upset. Concluding it could not
take a waiver of the right to counsel given appellant’s current
enotional state, the court called a brief recess in the
proceedi ngs. \Wen proceedi ngs resuned, the court did not make
any further attenpt to inquire of appellant and stated: “And the
Court is determning that based on [appel |l ant’s] previous
inability in these proceedings to focus on the questions
necessary to an inquiry on the issue of self[-]representation in
order to give appropriate responses and al so because denonstrated
earlier on the record through her prior conduct that it would be
a disruption of the court proceedings for her to proceed in pro
per, and we would not be able to conduct a neaningful trial, so
|’ mgoing to | eave Parent Advocates as counsel for the nother.”

Appel I ant contends the court erred in denying her request to
represent herself. She relies upon the United States Suprene
Court decision in Faretta v. California (1975) 422 U. S. 806 [45
L. Ed. 2d 562] for the proposition that, because she was conpetent,
she had the right to represent herself. Appellant observes that
no California case has hel d Faretta does not apply in dependency
proceedi ngs and notes the court in In re Brian R. (1991)
2 Cal.App.4th 904, at page 921, assuned the Faretta rul e did
apply to these proceedi ngs.

I n Faretta, the Suprenme Court held a crimnal defendant not
only has the right to the assistance of counsel, but also “has a

constitutional right to proceed without counsel when he

14



voluntarily and intelligently elects to do so.” (Faretta v.
California, supra, 422 U S. 806, 807 [45 L. Ed.2d 562, 566]
original italics.) The decision in Faretta was based on three
inter-related argunents: the history of the right of self-
representation since the founding of the United States, the
structure of the Sixth Amendnent, and respect for the individual.
(Martinez v. Court of App. of Cal. (2000) 528 U.S. 152, 156 [ 145
L. Ed. 2d 597, 603].) |In Martinez, the Suprene Court applied this
reasoning to determ ne whether there was a right to self-
representation on appeal of a crimnal case and concl uded there
was not. (Id. at p. 154 [145 L.Ed.2d at pp. 602-603].)

The Si xth Anendnment does not apply in dependency proceedi ngs
SO its structure cannot provide a basis for finding a correlative
constitutional right of self-representation. Unlike the bright
l[ine rule where the loss of liberty is involved, the
constitutional right to counsel in civil cases is evolving. (1In
re Andrew S. (1994) 27 Cal.App.4th 541, 548.) In Lassiter v.
Department of Social Services (1981) 452 U.S. 18 [68 L. Ed. 2d
640], the Suprenme Court held due process may require the
appoi ntnent of counsel in a proceeding to term nate parental
rights; the determnation is to be nmade on a case-by-case basis,
applying the factors from Mathews v. Eldridge (1976) 424 U S. 319
[47 L.Ed.2d 18].

“The di spositive question, which nmust now be addressed, is
whet her the three [Eldridge] factors, when wei ghed agai nst the
presunption that there is no right to appointed counsel in the

absence of at |east a potential deprivation of physical |iberty,

15



suffice to rebut that presunption and thus to lead to the
conclusion that the Due Process C ause requires the appoi nt nent
of counsel when a State seeks to term nate an indigent’s parental
status. To sunmmarize the above di scussion of the [Eldridge]
factors: the parent’s interest is an extrenely inportant one (and
may be suppl enented by the dangers of crimnal liability inherent
in sone termnation proceedings); the State shares with the
parent an interest in a correct decision, has a relatively weak
pecuni ary interest, and in sone but not all cases, has a possibly
stronger interest in informal procedures; and the conplexity of

t he proceedi ng, and the incapacity of the uncounsel ed parent
could be, but would not always be, great enough to nmake the risk
of an erroneous deprivation of the parent’s rights insupportably
hi gh.

“I'f, in a given case, the parent’s interests were at their
strongest, the State’'s interests were at their weakest, and the
risks of error were at their peak, it could not be said that the
[ Eldridge] factors did not overcone the presunption against the
right to appointed counsel, and that due process did not
therefore require the appoi ntnment of counsel. But since the
[ Eldridge] factors will not always be so distributed, and since
‘due process is not sorigid as to require that the significant
interests in informality, flexibility and econony nust al ways be
sacrificed,” [citation], neither can we say that the Constitution
requi res the appoi ntnment of counsel in every parental term nation
proceeding. W therefore adopt the standard found appropriate in

Gagnon v. Scarpellr [(1973) 411 U S. 778, 36 L.Ed.2d 656], and

16



| eave the decision whether due process calls for the appointnent
of counsel for indigent parents in term nation proceedings to be
answered in the first instance by the trial court, subject, of
course, to appellate review [Ctation.]” (Lassiter, supra, 452
US at pp. 31-32.)

“I'n post-Lassiter dependency cases in California, it appears
settled that whether a due process right to counsel existed at
the I ower court hearing depends on whet her the presence of
counsel woul d have nade a ‘determ native difference’ in the
outcone of the proceeding. [CGtation.]” (In re Ronald R. (1995)
37 Cal . App.4th 1186, 1196.) More specifically, the
constitutional right to counsel has been held not to attach at a
section 366.26 hearing. (In re Andrew S. (1994) 27 Cal . App. 4th
541, 548-549.) “By the tine the 366.26 hearing is held it
al ready has been determned that the parent will not have cust ody
of the child, and the issue to be decided is whether to allow the
child to be adopted. Certainly the nother has a stake in that
decision, and it is proper that she have counsel at the hearing
at which the issue will be decided. But in light of the
standards announced by the United States Suprene Court and
applied by our Suprene Court, we cannot say the appellant had a
constitutional right to appointed counsel at the proceeding.
[CGtation.]” (1bid.)

Since there is no federal constitutional right to counse
fromwhich a right to self-representation can be derived, we | ook
to the other two bases of the Faretta decision. |In Martinez, the

Suprene Court found the historical evidence insufficient to
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support a constitutional right to self-representation on appeal
inacrimnal case. “The historical evidence relied upon by
Faretta as identifying a right of self-representation is not
al ways useful because it pertained to tines when | awers were
scarce, often m strusted, and not readily available to the
aver age person accused of crine. For one who could not obtain a
| awyer, self-representation was the only feasible alternative to
asserting no defense at all. Thus, a governnment’s recognition of
an indigent defendant’s right to represent hinself was conparable
to bestow ng upon the honel ess beggar a ‘right’ to take shelter
in the sewers of Paris.” (Martinez, supra, 528 U.S. at pp. 156-
157 [145 L. Ed.2d at pp. 603-604].) The indigent parent facing a
| oss of parental rights faces no such stark alternatives as he or
she has an indisputable statutory right to counsel

Finally, the Martinez court found the respect for individual
autonony as a basis for a right of self-representation nust be
grounded in the Due Process Cl ause where the Sixth Arendnent did
not apply. (Martinez, supra, 528 U. S. at p. 160 [145 L. Ed.2d at
p. 606].) “Under the practices that prevail in the Nation today,
however, we are entirely unpersuaded that the risk of either
di sl oyalty or suspicion of disloyalty is a sufficient concern to
conclude that a constitutional right of self-representation is a
necessary conponent of a fair appellate proceeding.” (1bid.)
This same reasoning applies to defeat a constitutional right to
self-representation in a dependency proceedi ng.

Nor can a constitutional right to self-representation be

grounded on the California Constitution. |n People v. Sharp
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(1972) 7 Cal.3d 448, at pages 457-459, our Suprenme Court held
there was no right to self-representation under the state
constitution.

That there is no constitutional right of self-representation
in a dependency proceedi ng does not necessarily mean there is no
such right. In In re Justin L. (1987) 188 Cal . App. 3d 1068, this
court concluded there is a statutory right to self-representation
in a proceeding to termnate parental rights, and error in
denying this right should be anal yzed under ordinary principles
of harm ess error as set forth in People v. Watson (1956) 46
Cal .2d 818, 837. As we explain, we adhere to that hol ding.

In Justin L., an attorney had been appointed to represent
the nother in a proceeding to term nate her parental rights under
former Cvil Code section 232. (In re Justin L., supra, 188
Cal . App. 3d at p. 1071.) At the start of trial, the nother filed
a docunent entitled “Di scharge of Attorney and Substitution of
Party in Propria Persona.” The court denied the request to
di scharge counsel, telling the nother she was “stuck with him”
(Id. at p. 1072, and fn. 1.) W found no constitutional right to
wai ve counsel, but that such right had been granted by statute.

At that time Gvil Code section 273.5, subdivision (b) provided
for the appointnent of counsel “unless such representation 1is
knowingly and intelligently waived.” (In re Justin L., supra, at
p. 1073, fn.2 [original italics].) W found the error in
depriving the nother of her statutory right to waive counsel was
subject to the ordinary principles of harm ess error and was

harm ess. (1d. at pp. 1077-1078.)
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The current provisions for the appointnment of counsel in
dependency cases (codified in the Wlf. & Inst. Code) are are
simlar to those considered in Justin L., supra, 188 Cal. App. 3d
1068. Section 317 provides, in part: “(a) Wen it appears to
the court that a parent . . . of the child desires counsel but is
presently financially unable to afford and cannot for that reason
enpl oy counsel, the court may appoint counsel as provided in this
section. [f] (b) Wen it appears to the court that a parent

of the child is presently financially unable to afford and
cannot for that reason enploy counsel, and the child has been
pl aced in out-of-honme care, or the petitioning agency is
recomendi ng that the child be placed in out-of-home care, the
court shall appoint counsel, unless the court finds that the
parent . . . has nmade a knowi ng and intelligent waiver of counsel
as provided in this section. [f] . . . [9Y] (d) The counse
appoi nted by the court shall represent the parent, guardian, or
child at the detention hearing and at all subsequent proceedi ngs
before the juvenile court. Counsel shall continue to represent
the parent or child unless relieved by the court upon the
substitution of other counsel or for cause. The representation
shall include representing the parent or the child in term nation
proceedi ngs and in those proceedings relating to the institution
or setting aside of a |egal guardianship.” (See also Cal. Rules
of Court, rule 1412(h)(1).)

Section 317, subdivision (b) gives the parent the right to
wai ve counsel in the circunstance where appoi ntnment of counsel is

mandatory. |Indeed, the court is not “obliged to appoint counsel”
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absent “sone manifestation by the indigent parent that he or she
wants representation.” (In re Ebony W. (1996) 47 Cal. App. 4th
1643, 1647.) This Iimtation on the court’s duty to appoint
counsel is inplicit recognition that the primary right of the
parent is self-representation.3

We do not read subdivision (d), which assures vertica
representation throughout the dependency proceedi ngs, to defeat
the parent’s right to waive counsel. A parent may wai ve counse
at any point. (See, e.g., In re Jamie R. (2001) 90 Cal. App. 4th
766, 771-772 [nother waived right to counsel at in canera hearing
where she remained silent after counsels’ stipulation to permt
court to interview children wi thout counsel present].) Section
317 has been construed to permt relieving counsel from
appoi ntment once the parents no | onger desire counsel. (Janet O.
V. Superior Court (1996) 42 Cal.App.4th 1058, 1064.) “To
construe the section’s | anguage as prohibiting the court from
relieving counsel where, as here, the evidence indicates the
parents no | onger desire representation, would scuttle the
pur pose of the statute which is to provide counsel only to those
parents who desire representation and are financially unable to
afford counsel.” (1bid.)

Wen the child has been renoved fromthe home and

appoi ntment of counsel is mandatory for an indigent parent absent

3 Unlike the state statutes, the federal statutes explicitly
provide for the right of self-representation. (28 U S.C
§ 1654.)
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a knowing and intelligent waiver, nore is required than sinply
accepting that the parent no | onger desires counsel and
ascertaining the parent is not using the request to proceed pro
se to intentionally obstruct the proceedings. Certainly, to
conply with section 317, subdivision (b), the court nust take a
wai ver of the right to counsel. There is no requirenent,
however, that the court engage in a full Faretta-type adnonition
and inquiry, although simlar adnonitions have occurred in civil
cases. (See Nelson v. Gaunt (1981) 125 Cal. App.3d 623, 637.)
Further, the court nust respect the right of the parent to
represent himor her self as a matter of individual autonony and
avoid forcing the nmentally conpetent parent to proceed with
appoi nted counsel in the guise of protecting a person who is
unskilled in the |law and courtroom procedure. (See Faretta v.
California, supra, 422 U S. at p. 834 [45 L.Ed.2d at p. 581];
Godinez v. Moran (1993) 509 U. S. 389, 399-400 [125 L.Ed.2d 321,
332-333].) The right to counsel should not be used to “‘inprison
a man in his privileges.’”” (Martinez v. Court of App. of Cal.,
supra, 528 U S. at p. 165 (conc. opn. of Scalia, J.).)

Here, the court attenpted to take a waiver of appellant’s
right to counsel, but appellant was too upset initially to
respond appropriately. Nothing in the exchange between the court
and appel |l ant, however, indicated she | acked basi c conpetency
either to give a waiver of counsel or to represent herself. On
returning fromthe recess, when it appeared that appellant had
regai ned sonme conposure, the court should have made a second

attenpt to take a waiver of her right to counsel. |Instead, the
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court’s comments suggest the court did not recognize appell ant
had the right to proceed pro se and was instead basing its

deci sion on concerns she m ght disrupt the courtroom proceedi ngs.
The concern is a valid one and litigants do not have the right to
intentionally disrupt or delay the proceedings. (See Faretta v.
California, supra, 422 U S. at p. 834, fn. 46 [45 L.Ed.2d at p.
581].) The possibility of disruption or delay, however, exists
to sonme degree with virtually all pro se litigants and the nere
possibility alone is not a sufficient ground to deny self-
representation. Only when the pro se litigant “is and wll
remai n” so disruptive as to significantly delay the proceedi ngs
or render them neani ngl ess and negatively inpact the rights of
the mnor in a pronpt and fair hearing may the court exercise its
di scretion to deny self-representation. (See People v. Welch
(1999) 20 Cal.4th 701, 735.)

The record in this case does not support a concl usion that
appel l ant’ s conduct had reached this disruptive level. By her
own unrefuted statenent, she had been com ng to court for two
years and had never engaged in an outburst before. While her
initial exchange wth the court was enotional and sonmewhat
uncontrol |l ed, she did recognize her conduct was i nappropriate and
apol ogi zed to the court. There is no indication that upon
resum ng the proceedi ngs appell ant was anyt hing but respectful
and cooperative. Accordingly, on this record we cannot concl ude
the court properly denied appellant the right to represent

hersel f.

23



Since the right of self-representation in a dependency
proceeding is statutory rather than constitutional, denial of the
right is analyzed under the ordinary principles of harmnl ess
error. (People v. Sharp, supra, 7 Cal.3d at pp. 461-463; In re
Justin L., supra, 188 Cal.App.3d at p. 1077.) On a review of the
entire record, it does not appear reasonably probable that a
result nore favorable to appellant woul d have been reached had
she represented herself. (People v. Watson, supra, 46 Cal. 2d
818, 837.) Appellant was able to present her case to the court
t hrough her testinony. It is not reasonably probable that by
representing herself appellant would be able to counter the
evi dence that the m nor had not formed a substantial enotional
bond or attachnment with her or that adoption was in the mnor’s
best interest.

DI SPOSI TI ON

The judgnent is affirmed. (CERTIFIED FOR PARTIAL

PUBLICATION.)

MORRI SON N

W concur:

SCOTLAND , P.J.

HULL , J.
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